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MEMORANDUM 

on the solicitation of the Ministry of Justice of the Republic of Moldova to examine and decide on the Draft Law on the state guaranteed legal assistance

 (first Draft of the Ministry of Justice, second Draft of the Legislative Creation Center)
As a member of the civil society, Helsinki Committee considers worth-coming the adoption of a Law on the provision of state guaranteed legal assistance, which would enhance the protection degree of the right to legal assistance, assured by the art. 6 par. 1, 3 (c) of the European Convention for Human Rights, enforced in Moldova on September 12, 1997.

After examining the draft laws and concluding that they have much in common, the Committee has come to work on the Draft Law of the Ministry of Justice. Therein, the Committee suggests the following amendments and modifications:

1. Article 1 provides the goals of the Law which, according to the Committee, must be duly formulated as these are the grounds of the Law. Thereover we suggest to amend this article:

· After the word „conditions” with the words “institutional framework”, as only there are regulated only the source of financing and the empowered bodies to provide legal assistance;

· After the word “procedure” – the words “and mechanism”, as there is only regulated who and how organizes legal assistance, but the mechanism itself is not regulated;

· The end of this article would be amended by the phrase “for the duly development” or “when for the interests of justice”, according to the provisions of art. 6 par. 1, 3 (c) of the European Convention for Human Rights.

Thereof, article 1 would provide the following:


„The present Law states the amount, conditions, institutional framework, procedure and mechanism of legal assistance provision guaranteed by state to the citizens of the Republic of Moldova, foreign citizens and stateless persons which stay permanently or temporarily in the Republic of Moldova and which, due to their financial condition, don’t have or have limited access to justice and rights defense and their legal interests, or when for the interests of justice.”

2. Article 2 of the Law, which state the “general elements”; by the opinion of the Committee the section 3 “human and charity attitude towards socially vulnerable persons, involved in the system of justice” must be eliminated, as pointless as it is not a principle, but a criteria of qualifying a person as socially vulnerable. At the same time the fragment “for charity” means “for pity”, which doesn’t fit a principle of justice.

Section 6 of art. 2 is amended with the words “and individuality” after the word “objectivity”, and the fragment “determination of person’s financial situation and conditions” must be excluded and replaced by the word “necessity”.    

Thereunder, the following will provide the following:


„Objectivity and individuality of applying legal criteria in order to provide legal assistance.”

As it can be established, the primary goal of the Law (stated in art. 3) is to protect human rights by providing state guaranteed legal assistance for socially vulnerable persons is one of the measures that must be taken in order to attend the stated goal. Taking this into account, the Committee suggests replacement of all the words “establishment” by the word “determination”. Under the terms of section 2 of art. 3 the fragment “of citizens who benefit” – refers only to the citizens of the Republic of Moldova, therefore we propose to change with the words “the beneficiaries (citizens of the Republic of Moldova, foreign citizens and stateless persons)” under which there would be protected the foreign citizens and the stateless persons, if they meet the criteria of free legal assistance provision.

So, we propose to amend article 3 with to more goals as follows:


p. 5 „determination of cases investigation criteria, amount, situations and/or terms under which the person can benefit of state guaranteed legal assistance”


p. 6 „determination of the institutional framework of providing state guaranteed legal assistance”

Thereof, article 3, starting with section 2 will provide the following:


2. „Determination of beneficiaries’ categories (citizens of the Republic of Moldova, foreign citizens and stateless persons) for state guaranteed legal assistance”;


3. „Determination of financial sources needed to perform state guaranteed legal assistance”; 


4. „Determination of forms and methods of providing state guaranteed legal assistance”; 


5. „Determination of cases investigation criteria, amount, situations and/or terms under which the person can benefit of state guaranteed legal assistance”;


6. „Determination of the institutional framework of providing state guaranteed legal assistance”. 

Examining the forms stated by article 4 of the draft, the Committee interferes proposing to eliminate the provisions of sections 1–3 for a new classification of forms of state guaranteed legal assistance as follows:


„1-st level legal assistance – provision of legal information and consulting”;


„2-nd level legal assistance – provision of 1-st level legal assistance and concluding documentation”; 


„3-rd level legal assistance – provision of 1-st and 2-nd level legal assistance and defense, representation of interests of the person involved in the process of making justice”.

So, the statements on the sections 1-4 must be excluded.

The Committee proposes to put together section 5 and 6 as the formulation of this primary service must include provision of legal consulting and information regarding the legislation and the competent bodies in solving a case or a concrete situation. We suggest the following statements in section 5:


p. 5 „Legal information and consulting – the regulations and the competent bodies in solving a case or a concrete situation”.

For section 8 of the article 4 we suggest to eliminate the words “suspected, accused, charged” and their replacement by “the parts and/”, and the listing of cases’ types must be modified in the following order “penal, administrative, civil and administrative disputes””. 

So we suggest the following content:


„Defense and representation – processual activity, regulated by the legislation in defending the rights and interests of the parts and/or of the person represented in penal, administrative, civil cases, including of administrative disputes”.

5. We propose to exclude article 5 as the duly determination of types of legal assistance was suggested for article 4 and there is no need to repeat it.

We suggest the elimination article 6 as the group of persons that might benefit of state guaranteed legal assistance is not duly determined. The Committee considers that calibrating some groups as beneficiaries of legal assistance to the prejudice of other persons, which aren’t included in the listed categories, but are socially vulnerable according to the financial situation at the time of soliciting legal assistance, which limits the access to justice. Such a calibration from the very beginning limits other persons’ access to justice as they miss the needed state guaranteed legal assistance. Sometimes a duly classification of the groups of persons may contradict the principle of justice equity. This fact is being explained as there are not included some categories, which, from our point of view, should benefit of free legal assistance, as for example the unemployed, the students, the detainees etc. Giving the fact that we have removed the determination of the financial situation from the general elements, the Committee suggests to determine the cases of provision of legal assistance under other criteria, in the following form:

Article 6 Criteria of determining the cases of state guaranteed legal assistance provision.


„State guaranteed legal assistance is provided to persons:

1. For penal cases (3-rd level legal assistance) -  taking into account the financial situation of the person (at restraint) and who can’t hire a lawyer at his choice or when for the interests of justice;

2. For administrative cases (2-nd and 3-rd level legal assistance) – taking into account the financial situation and/or the case complexity, the severity of the punishment, the financial situation of the person suspected of perpetration of an administrative contravention;

3. For civil cases and administrative disputes (1-st and/or 2 and/or 3) – depending on the financial situation and/or the case complexity.”

7. Taking into account the arguments exposed in section 6 of the present Memorandum, the Committee suggests the elimination of the provisions of article 7 of the draft law, as the provisions are irrelevant. 

8. The title of Chapter 2 of the Draft Law, as well as all the expressions “legal services” in this chapter must be changed into “1-st and 2-nd level legal assistance”, as there have been suggested modifications on the types of legal assistance in article 4.

9. As there have been modified the statements of article 6 (see section 6 of the Memorandum), we suggest to modify the content of article 9, par. 2 by the phrase “mentioned in article 4 of the present Law and who live on the territory of the administrative unit” is replaced by “meeting the criteria of article 6 of the given Law”. So, article 9 par. 2 will provide as follows:


„The persons, meeting the criteria of art. 6 of the given Law, have the right to benefit of 1-st and 2-nd level legal assistance”.

10. In article 10 of the Draft Law we suggest the complete elimination of par. 2.  

11. Chapter 3 – to modify its title from “Legal assistance” into “3-rd level legal assistance”, according to the statements of article 4 of the Memorandum.

12. Article 12 par. 1 – in the first sentence the word “petition” should be modified into “solicitor’s petition” and the rest should be removed. Thereof par. 1 would state the following:


„Legal assistance is provided by the office lawyers on solicitor’s petition”. 

In article 12  par. 2 the words “named by the given person” should be excluded. This exception doesn’t violate the jurisprudence of the European Court for Human Rights. For the case of Pakelli v. Germany, decision of April 25, 1983, par. 31 has stated that “a person accused of commitment of a crime, who doesn’t want to defend himself should be guaranteed legal assistance at his choice, if he has financial means; if the person doesn’t have the necessary means to pay a defender, according to the Convention he is entitled to receive free legal assistance when for the interests of justice.” 

In section 6 of the Memorandum there has been proposed to modify article 6 of the draft law, determining the criteria of legal assistance provision, so we suggest the elimination of art. 13.

14. In art. 14 par. 1 there should be replaced the phrase “is entitled to receive” by “soliciting the provision”, and the word “petition” by “a petition to”. So, as stated:


„The person, soliciting the provision of state guaranteed legal assistance addresses a petition to the empowered person or body, which takes the decision on legal assistance provision ”.

15. In art. 15 par. 1 after the word “(case)” there should be added the phrase “at the time of soliciting state guaranteed legal assistance” and we’ll see the following:


„The decision on legal assistance provision is taken by the entitled person or body, under whose jurisdiction is the process (case) at the time of soliciting state guaranteed legal assistance ”.

16. Par. 1 of art. 19 shall be excluded. 

The Committee considers that non-governmental organizations, providing legal assistance, should be supported by the state through offering grants by a competition in the field of legal assistance provision.

17. We suggest the Ministry of Justice to develop a chapter to this draft law on the legal framework which would regulate the method of implementing the given law, as well s the way of contesting a refusal of legal assistance provision. 

==========================================================

Taking into account the facts mentioned hereabove, we invite the Ministry of Justice of the Republic of Moldova to analyze the amendments and modifications presented by the Committee for the Draft Law on state guaranteed legal assistance (first project of the Ministry of Justice, second project of the Legislative Creativity Center of the Republic of Moldova) so that it would meet the European standards in the field of human rights. 

Adopted:                                                                                   March 5, 2003
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